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[ INTERIM GOVERNMENT OF THE REPUBLIC OF THE FIII ISLANDS

COMMERCE (AMENDMENT) PROMULGATION 2008
(PROMULGATION NO. 2 OF 2008)

IN EXERCISE of the powers conferred upon the Interim Government, and upon the exercise of my own deliberate
judgement as President of the Republic of the Fiji Islands as to what is best and good for the people of Fiji, and by
the executive authority of the State in accordance with section 85 of the Constitution and such other powers as may
appertain, and with the advice of Cabinet, I, Josefa Iloilovatu Uluivuda, make this

PROMULGATION

TO AMEND THE COMMERCE ACT 1998

Shart title and commencement
1. This Promulgation may be cited as the Commerce (Amendment) Promulgation 2008, and comes into force
on the same day as the Telecommunications Promulgation 2008 comes into force.

New Part inserted
2. The Commerce Act 1998 is amended by adding the following new Part—

“Part SA—TELECOMMUNICATIONS SERVICES

Functions and powers of the Commission
36A. Nothing in this Part limits the functions or general powers of the Commission under this
Act or the Fair Trading Decree.

Consideration of the burden of regulation
36C.—(1) The Commission shall, when performing its functions and exercising its powers under
this Part, take into account the effect on users and licensees and shall only increase the burden of regulation
where the benefits reasonably anticipated to users outweigh the burden reasonably anticipated to be placed
on licensees.

(2) The Commission shall regularly consult the Telecommunications Authority on the level of
competition in relevant telecommunications market, and each shall forbear from exercising the powers
under their respective Acts if the Commission determines that competitive effects of such market are
sufficient to achieve the purposes of such powers in their respective Acts.

Procedural fairness
36D. Inperforming its functions and exercising it powers under this Part, each of the Commission
must observe the following —
(a) act transparently and fairly;
(b) consult in good faith any person who is or is likely to be affected by any action or decision
including any Ministry, department. other government entity or any commercial, industrial,
consumer and standards body;

(c) give all such persons the opportunity to make submissions and be heard;

(d) consider evidence adduced at any such hearing and to the matters contained in any such
submissions;

(e) give reasons in writing for each decision and substantiate such decisions with reference to
the objectives in section 3, its functions and powers, and the factors in section 23.
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361 (1) If the Commission has reason to believe that the advancement of the objectives in

section 3 of the Telecommunications Promulgation 2008 are not adequately assured by prevailing market

conditions, the Commission must

(a) identify and review relevant product and service markets for telecommunications

Services.

(b) evaluate the level of existing or likely competition in such markets,
account substitution effects of inter-modal competition; and
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objectives in section 3 of the Telecommunications Promulgation 2008, the Commission must identify
elecommunications service licensees having a substantial degree of power in that market.
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(3) The term “substantial deeree of powe 1S 1O Dbe construed 1n accordance with section 3.2(

the Fair Trading Decree 1992.

4) Subject to section 36C, if the Commission consi that the imposition, maintenance or

amendment of specific regulatory obli: referred to in sections 36F and 36G on licensees having a

substantial degree of power in a relevant market reviewed under subsection (1) would be reasonably likely

to advance the objectives in section 3 of the Telecommunications Promulgation 2008 it must impose,

maintain or amend such oblieations accord

(5) The Commission must not impose or maintain the regulatory obligations referred to in sections

if the Commission considers that such

36F and 36G, or must remove such obl

obligations are not reasonably likely to ac 1e object in section 3 of the Telecommunications

Promulgation 2008 or if there is sufficient level of existing or competition.
Interconnection .'H'.'f."'_"_,"n':'_\
36F.—(1) In performing its functions and exercising its powers under the Commerce Act and Fair
I'rading Decree with respect to interconnection regimes and interconnection agreements, the Commission

must apply the principles contained in subsection (2).

. . .
(2) Licensees have

right to be supplied, and when requested by other licensees, an obligation to
negotiate in good faith and supply interconnection to any other licensee in accordance with the following

principles

(a) interconnection must be granted in such manner as to enable customers of each licensee to
communicate effectively with customers of another licensee or to obtain services from such
other network:

(b) end to end operability must be maintained in order to facilitate the provisions of services
by an interconnecting licensee to the customer notwithstanding that the customer is directly

connected to a different network;

(¢) the licensee must provide service to the interconnecting licensee in a timely manner;

and
(d) the licensee must provide the interconnection service on non discriminatory terms and
conditions that are consistent with those terms and conditions on which it provides the

service to itself or its affiliates
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(3) The following factors may be taken into account in applying the principles set out in subsection
(2)—
(a) reasonable technical and operational practicability having regard to the interconnecting
licensee's network:

(b) network security and safety:

(c) existing legal duties on the licensee to provide a defined level of service to users of the
service;

(d) the inability, or likely inability, of the interconnecting licensee to comply with any reasonable
conditions on which the service is supplied, whether for financial, technical or other reasons;
and

(e) any request for a lesser standard of service from an interconnecting licensee.

(4) If a request for interconnection is refused, the licensee shall give written reasons for refusing
the request referring to the factors in subsection (3).

(5) The price that may be charged by the licensee for interconnection is a price that reflects the
following factors—
(a) the direct costs incurred in providing the interconnection service:
(h) areasonable contribution to fixed and common costs; and

(¢) areasonable return on the capital employed in providing the service.

(6) Notwithstanding subsection (5), the price for interconnection in relation to national emergency
services may reflect the net cost of providing the service.

Reference interconnection offer
36G.—(1) The Commission may require licensees designated as having substantial degree of
power under section 36E in an interconnection market to provide a reference interconnection offer to
other licensees upon request.

(2) The Commission may—
(a) require the draft reference interconnection offers referred to in subsection (1) to be submitted
to it for its approval: and

(b) specify matters for inclusion in, and may require changes to, such draft reference
interconnection offers.

(3) The Commission must include reference interconnection offers in the register of access
agreements under section 22 and publish them on its website.

Indirect access and access to facilities
36H.— (1) Subject to section 36C, the Minister may, on the recommendation of the Commission,
make regulations under this section requiring a licensee having a substantial degree of power in a market
to offer a particular form of indirect access or access to facilities to other licensees if —
(a) there is a reasonable likelihood of consumer demand for alternative telecommunications
licensees;

(b) the regulations are necessary to introduce such competition: and

{c) the costs for providing such service are fairly distributed among the licensees providing it
and those receiving the service.

(2) Before making any recommendation to the Minister under subsection (1), the Commission shall
consult—




83

(a) anylicensee that would, under regulations made in terms of the recommendation, be required
to offer access to other licensees; and

(b) the owner of any telecommunications network or facilities that would be used in connection

with the provision of such access.

Determination of access deficit charge

361. The Commission shall determine the access deficit and access deficit charge which shall be

payable in accordance with Schedule 2.

Right of appe
36J. An appeal against any decision made by the Commission under this Part may be made to the

Telecommunications Appeal Tribunal.

Interpretation
36K. In this Part, unless the context otherwise requires
““indirect access™ means the method of access to facilities whereby customers are able to select
or pre-select the services of an interconnected licensee’s telecommunications services:
“interconnection” means a specific type of access to facilities involving the physical or logical
linking of two networks for communication between customers of one with the other or
for transit of communications from the customers of one network across the network of

the other, irrespective of the type of signals or information conveyed;

“licence” means a telecommunications service licence issued under the Telecommunications
Promulgation 2008;

“licensee” means a holder of a telecommunications service licence, or a provider of any
telecommunications service;

“reference interconnection offer” means a publicly available document required to be published
by a licensee defining a full set of technical and commercial terms by which the licensee
offers interconnection services to other licensees, and forming the basis of a transparent offer
by the licensee to contract with another party through an interconnection agreement;

“Telecommunications Appeal Tribunal™ means the Telecommunications Appeal Tribunal
established under the Telecommunications Promulgation 2008;

“Telecommunications Authority” means the Telecommunications Authority of Fiji established

under the Telecommunications Promulgation 2008.™.

New Schedule inserted

|

The Commerce Act 1998 is amended by adding the following Schedule

*SCHEDULE 2

(Section 361)

ACCESS DEFICIT

Determinarion of an Access Deficit

1) Where a licensee’s retail revenue from connection and line rental charees for fixed lines

falls short of the costs of providing connection and access lines due to regulatory constraints on retail

prices, such shortfall is referred to as an “Access Deficit”

2) A licensee claiming the existence of an Access Deficit shall provide financial information about

its revenues and costs to the Commission in accordance with the prescribed procedures. in order for the

Commission to determine the existence and amount of any Access Deficit.







